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construction materials and components. In one case, steel beams fabricated in Japan 
were considered construction materials even though more domestic components 
were added later, resulting in the contractor violating the BAA. See  S.J. Amoroso 
Constr. Co. v. United States, 12 F.3d 1072 (Fed. Cir. 1993) (each steel beam 
brought to construction site for incorporation into building had to satisfy domestic 
content requirements of BAA even though beams were later combined with other 
materials). Violations of the BAA can have consequences, up to and including 
debarment. See 41 U.S.C. § 8303 (violations may result in contractor and any 
affiliated subcontractor, material man, or supplier debarment for three years); 
Glazer Const. Co., Inc. v. United States, 50 F. Supp. 2d 85 (D. Mass. 1999) 
(debarment proceedings for BAA violation). 

 
Over the years, the BAA has been altered and expanded by Congress and 

the Executive Branch in various ways. In 2009, the American Recovery & 
Reinvestment Act (ARRA), Public Law 111-5 (2009), set forth new and different 
BAA provisions affecting construction projects funded by the ARRA beyond direct 
federal contracts. More recently, the BAA percentage of required components for 
domestic construction material has increased from 50% in December 2020 to 60% 
effective October 2022, with an upcoming increase to 75% percent for items 
delivered starting in calendar year 2029. See FAR § 25.003.  

 
ii. Buy America 

 
Buy America requirements started in the Surface Transportation Assistance 

Act of 1982 and were intended to give preference for the use of domestically 
produced materials on transportation projects funded by the federal government. 
Buy America requirements apply to transportation projects receiving federal 
funding (including FHWA grants and federally funded state transportation projects) 
as well as other projects by the Environmental Protection Agency, Federal Transit 
Administration, Federal Rail Administration, Federal Aviation Administration and 
National Highway Traffic Safety Administration. Buy America is not limited to 
procurements by a federal agency, and flow down to recipients of grants and other 
federal funding from these agencies. Buy America applies after a de minimis 
monetary threshold to almost all projects. For example, the Federal Highway 
Administration’s (FHWA) minimum threshold for Buy America to apply is that the 
total amount of iron and steel products delivered to the project be more than $2500 
or 0.1% of the total contract amount, whichever is greater. See 23 CFR § 
635.410(b)(4).   

  
Buy America requires that the “steel, iron, and manufactured goods used in 

the project are produced in the United States.” See 49 U.S.C. § 5323. This includes 
manufacturing processes, such as melting, casting, forming, finishing, and coating. 
A manufactured good is considered produced in the United States if: (1) all of the 
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Id. at 70911(5) (emphasis added). The intent then is that BABA will not only 
expand the coverage of domestic preferences to more potential recipients 
(extending to grant and funding recipients such as states and localities) and more 
projects (all infrastructure) but also to cover more construction materials.  
 

The BABA provides prohibits federal funding on infrastructure projects 
unless all material used is domestically produced:  

 
[N]one of the funds made available for a Federal financial assistance 
program for infrastructure…may be obligated for a project unless 
all of the iron, steel, manufactured products, and construction 
materials used in the project are produced in the United States. 
 

Pub. L. No. 117-58, §70914. Notably, the BABA applies to all federal financial 
assistance for infrastructure, not just IIJA funding, unless the project or the material 
is covered by a waiver. This includes direct purchases by the federal government 
but also all forms of federal financial assistance. Additionally, BABA’s definition 
of infrastructure is broad and encompasses almost any built structure or facility:  
 

INFRASTRUCTURE.—The term ‘‘infrastructure’’ includes, at a 
minimum, the structures, facilities, and equipment for, in the United 
States— 
  (A) roads, highways, and bridges; 
  (B) public transportation; 
  (C) dams, ports, harbors, and other maritime facilities; 
  (D) intercity passenger and freight railroads; 
  (E) freight and intermodal facilities; 
   (F) airports; 
  (G) water systems, including drinking water and wastewater 

systems; 
  (H) electrical transmission facilities and systems; 
   (I)  utilities; 
   (J)  broadband infrastructure; and 
  (K) buildings and real property.  
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(available at https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-
11.pdf). Items consisting of two or more of the listed materials that have been 
combined together by manufacturing processes, or when at least one of the listed 
materials is combined with an unlisted material, such an item “should be treated as 
manufactured products, rather than as construction materials.” See Implementation 
Guidance at 6. 
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Under the IRA, FHWA will distribute $2 billion over the next ten years to 
reimburse incremental increased costs or provide a 2% incentive to recipients for 
projects using construction materials with substantially lower embodied 
greenhouse gas (GHG) emissions (“low-carbon” construction materials). 
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Second, the IIJA adds new programs to existing DBRAs or under the 
umbrella of an existing DBRA, also making the number of programs, and projects, 
greater. Two such programs are the new Bridge Investment program ($12 billion) 
and the new Airport Terminal Improvement program ($5 billion). Both programs 
are being placed under the umbrella of an existing DBRA and therefore projects 
funded by these programs will also require contractors to comply with DBA.   

 
Third, the IIJA includes 
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administering these programs may consider the payment of prevailing wages as a 
positive factor in fund allocation for broadband assistance programs.    

 
Common Sense Recommendations: More projects will have DBA requirements 
now that the IIJA has passed. Contractors or subcontractors who plan to work on 
projects funded even partially by the IIJA must learn about the requirements of the 
DBA and seek to ensure compliance whether required by the local, state, or federal 
government. Contractors not familiar with certified payrolls and the classification 
requirements of the DBA 
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or subcontractor who employs four or more individuals at the project must employ 
one or more qualified apprentices. See id. Inadvertent noncompliance with 
apprenticeship requirements may be excused if a penalty of $50 per hour of missing 
apprenticeship hours is paid. A “Good Faith Effort” exception also exists where a 
contractor requested qualified apprentices from a registered apprenticeship 
program and the request was denied 
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Common Sense Recommendations: Owners that plan to obtain tax credits offered 
under the IRA will seek contractors with the ability to comply with prevailing wage 
requirements, apprenticeship requirements, and reporting requirements as they 
develop. Contractors need to be prepared to fulfill these requirements. Contractors 
will 




